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COMMONWEALTH  OF  PENNSYLVANIA 
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CHARLES  T.  YERKES,  Junior. 


DISSENTING  OPINIONS  OF  JUDGES  FINLETTER 
AND  LUDLOW  UPON  THE  RULE 
FOR  NEW  TRIAL. 


OPINION  OF  HON.  THOMAS  K.  FINLETTER,  J. 

I  propose  to  examine  the  question  of  law  involved  in 
this  case,  without  regard  to  the  magnitude  of  the 
interests,  or  the  standing  of  the  defendant.  I  am  influ¬ 
enced  by  neither.  My  views  would  he  the  same  upon 
the  law  and  facts  if  they  applied  to  the  meanest  out¬ 
cast  in  the  community. 

What  constitutes  a  particular  offence  can  never  be  a 
matter  of  doubt.  All  crimes  are  as  well  defined  as 
mathematical  axioms,  and  follow  logically  from  ascer¬ 
tained  facts.  Evidence  may  be  vague,  uncertain  and 
indefinite ;  or  being  clear  and  satisfactory,  may  be  in¬ 
aptly  applied  to  principles  of  law.  From  this  arises 
all  the  difficulty  in  investigations  of  this  character. 

It  is  proper,  therefore,  at  the  outset,  to  ascertain  with 
precision  the  facts  upon  which  the  Commonwealth  relies 
to  sustain  the  conviction. 
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Prior  to  the  14th  day  of  October,  1871,  the  defendant 
had  been  authorized  generally  to  purchase  city  loan  for 
the  sinking  fund.  On  that  day  he  called  at  the  office 
of  the  City  Treasurer.  He  said  he  had  bought  $33,000 
of  the  City  Loan,  “  but  he  did  not  just  state  it  was  for 
the  Sinking  Fund.”  About  five  minutes  after  this,  one 
of  his  employees  came  in  with  a  bill  which  is  as  fol¬ 
lows  : — 

Philadelphia,  Oct.  14, 1871. 

C.  T.  Yerkes,  Jr.,  &  Co.,  sold  for  account  of  Jos.  F.  Marcer,  Esq., 
Treasurer : 

27,200  city  6s,  new,  at  99£,  ....  27,166  00 

5,800  “  “  100,  ....  5,800  00 

Commission,  .......  82  50 

$33,048  50 

Received  payment, 

C.  T.  Yerkes,  Jr.  &  Co., 

John  S.  Hopkins,  Att’y. 

Upon  presentation  of  this  bill,  Mr.  Jones  gave  the 
check  to  the  person  who  had  brought  the  bill.  He 
says,  “  after  the  check  was  drawn  I  endorsed  it.  I 
then  handed  it  to  Mr.  Yerkes’  young  man  who  brought 
the  bill  and  told  him  to  be  very  careful  and  not  to  lose  it. 
The  check  was  drawn  on  the  Philadelphia  Bank.”  *  *  * 
“  Mr.  Yerkes  was  in  the  office  when  the  messenger  came 
and  when  he  left ;  he  handled  the  check  before  the  boy 
took  it  out  of  the  office.”  The  boy  says,  “  I  took  a  bill 
to  Mr.  Jones  on  the  14th  of  October,  and  got  the  check 
for  $33,048  50.  He  gave  me  the  check.  Mr.  Yerkes 
was  not  in  either  place;  I  say  that  positively.  I  handed 
the  check  to  Mr.  Hopkins.” 

Mr.  Hopkins,  who  was  a  clerk  for  defendant,  says, 
“  I  believe  I  first  suggested  that  bill.  Mr.  Yerkes  did 
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not  indicate  the  form  of  the  bill.  I  don’t  recollect  what 
hour  this  was.  I  was  at  the  desk  at  the  time  and  Mr. 
Yerkes  was  passing  out  of  the  office.  This  is  my  sig¬ 
nature  on  the  check.  That  check  was  put  in  the  First 
National  Bank.  Mr.  Yerkes  directed  me  to  make  out 
the  bill  for  $33,04 8  50.  I  sent  for  the  check  myself. 
When  he  was  going  out  I  asked  him  if  I  should  send 
the  bill  down  the  street.  I  asked  him  that  question  to 
know  whether  it  was  for  the  purchase  of  city  sixes  during 
the  month.  *  *  *  *  *  *  I  drew  all  the  checks  on  Sat¬ 
urday.  I  don’t  recollect  any  check  drawn  by  me  on 
Saturday  or  Monday  by  the  directions  of  Mr.  Yerkes. 
*  *  *  Mr.  Yerkes  bought  in  the  month  of  October, 
$43,800  worth  of  city  loan.  I  did  not  tell  Mr.  Yerkes 
I  had  deposited  the  check.  I  said  nothing  to  him  about 
it.” 

On  Monday,  the  16th,  Mr.  Jones  told  defendant  “he 
had  made  no  return  of  that  $33,000.  He  said  his  bro¬ 
ther  Joseph  had  the  order,  and  perhaps  he  had  not  time 
to  attend  to  it.”  The  defendant  did  not  furnish  the 
loan;  and  on  the  16th  he  became  insolvent. 

The  argument  of  the  Commonwealth  is,  that  the  de¬ 
fendant  obtained  a  qualified  possession  of  the  check  by 
fraudulent  representations  that  he  had  purchased  for  the 
sinking  fund  $33,000  of  city  loan,  and  at  that  time  he 
intended  fraudulently  to  appropriate  it. 

Under  this  view  it  is  apparent  that  the  defendant 
could  not  be  convicted  of  any  offence  unless  it  was 
proved  that  he  had  not  bought  the  loan  for  the  sinking 
fund.  This,  though  negative,  must  be  established  be¬ 
fore  the  defendant  could  be  called  upon  to  answer.  It 
is  nothing  that  it  might  be  difficult — nay,  even  impos¬ 
sible. 
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The  defendant  might  have  bought  the  loan  for  that 
particular  purpose,  and  yet  be  without  the  means  to 
prove  it.  From  the  testimony  it  appears  that  it  was  a 
matter  of  policy,  approved  by  the  treasurer,  that  pur¬ 
chases  for  the  sinking  fund  should  not  be  known  or  un¬ 
derstood  in  the  market  or  by  the  public  in  that  light. 
The  effort  being  always  to  conceal  this  fact,  even  if  the 
defendant  had  purchased  the  full  amount  of  the  loan  for 
the  purpose  of  direct  transfer  to  the  sinking  fund,  he 
might  be  without  the  evidence  thereof,  if  anything 
intervened  to  prevent  him  from  making  the  transfer. 

The  Commonwealth  could  only  establish  this  essen¬ 
tially  material  part  of  her  case  by  showing  that  from 
the  time  he  last  had  transferred  city  loan  to  this  fund 
to  the  time  of  presenting  the  bill,  he  had  not  pur¬ 
chased  any  on  his  own  account,  or  had  not  any  subject 
to  his  control.  There  was  no  particular  time  when  the 
loan  was  to  be  bought,  nor  was  there  any  particular 
amount  mentioned  at  any  time  to  be  purchased.  When¬ 
ever  the  defendant  had  any  of  the  loan  for  this  purpose 
he  announced  the  fact  to  the  treasurer,  and  was  paid  by 
a  check  upon  the  sinking  fund.  He  was,  therefore,  at 
full  liberty  to  sell  his  own  stock  in  this  way.  Besides, 
it  was  in  evidence  that  in  the  month  of  October  he  had 
purchased  $43,800  of  the  loan.  The  presumption  being 
always,  if  possible,  in  favor  of  innocence,  why  should  it 
not  be  considered  that  he  purchased  or  held  this  loan 
with  the  intention  of  transferring  it  to  the  sinking  fund, 
or  that  he  had  that  intention  at  the  time  he  received 
the  check  ?  It  is  nothing  to  the  purpose  of  this  inquiry 
that  subsequently  he  sold  or  hypothecated  it  to  other 
parties.  It  will  not  be  questioned  that  if  he  had  city 
loan  which  he  intended  to  place  to  this  account  at  the 
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time  he  received  the  check,  he  could  not  be  convicted 
on  the  first  count  of  the  indictment.  The  intention  to 
transfer  the  loan  at  that  time  would  negative  any  fraud¬ 
ulent  intent. 

Furthermore,  unless  the  defendant  intended  at  the 
time  he  received  the  check  fraudulently  to  appropriate 
it,  he  could  not  be  convicted  upon  the  first  count,  even 
though  he  was  merely  a  bailee  of  the  check.  It  is  not 
enough  to  show  that  he  did  so  appropriate  it  subse¬ 
quently,  for  that  is  entirely  consistent  with  an  honest 
intent  at  the  time  he  received  it.  It  is  true  that  in 
law  it  is  presumed  that  every  man  intends  the  natural 
consequences  of  his  wilful  act,  but  that  intent  is  only 
cotemporaneous  with  the  act.  It  cannot  be  legitimately 
inferred  from  the  mere  fraudulent  appropriation  that 
the  intention  existed  at  any  given  antecedent  time,  or 
at  the  very  point  of  time  at  which  the  property  was 
received.  If  this  could  be  done  the  distinctions  which 
have  arisen  and  which  have  made  it  necessary  to  create 
here  and  in  England,  larceny  by  a  bailee,  would  never 
have  occurred. 

It  has  been  argued  that  both  of  these  points  have 
been  settled  as  questions  of  fact  by  the  verdict  of  the 
jury.  The  intent  when  not  avowed  can  only  be  inferred 
from  acts  ^md  declarations.  It  must  be  as  distinctly 
established  as  any  other  requisite  of  the  offence 
charged.  It  must  be  begotten  of  and  sustained  by 
the  testimony.  If  it  be  not,  it  does  not  legally  exist 
and  cannot  be  created  by  the  verdict  of  a  jury.  In¬ 
deed,  as  it  necessarily  must  be  incapable  of  disproof  by 
the  defendant,  unless  by  acts  and  declarations  which 
are  the  natural  circumstances  of  his  case,  and  which  to 
be  of  any  value  to  him  must  be  free  from  all  appear- 
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ance  of  preparation,  an  intent  should  never  be  inferred 
unless  it  be  the  irresistible  and  logical  sequence  from 
unquestionable  evidence.  The  verdict  of  a  jury  with¬ 
out  evidence,  or  upon  insufficient  evidence,  is  not  con¬ 
clusive  of  any  fact.  When  there  is  a  conflict  of  testi¬ 
mony,  or  when  there  is  any  testimony  in  the  case  to 
warrant  the  finding  of  a  jury,  it  may  be  otherwise. 
That  is  not  and  cannot  be  a  “  true  verdict”  which  is 
not  verified  by  the  facts.  Here  the  jury  have  found 
the  intent  of  the  defendant  in  both  requisites  of  the 
first  count,  and  yet  as  to  neither  is  there  evidence  suffi¬ 
cient  from  which  that  intent  could  be  properly  inferred. 
It  may  very  well  be  that  such  was  the  intent  of  the 
defendant,  and  that  the  jury  so  believed ;  but  it  was  as 
little  their  duty  to  guess  at  his  intent  as  to  record  by  their 
verdict  a  belief  not  warranted  alone  by  the  testimony. 

Surely  when  the  intent  constitutes  the  crime  which 
makes  a  citizen  infamous,  and  deprives  him  of  his 
liberty,  we  should  look  beyond  the  verdict  of  a  jury  for 
the  evidence  which  supports  that  finding.  In  this  con¬ 
nection  the  language  of  Chief  Justice  Tilghman,  in  Lewer 
v.  The  Commonwealth,  15  S.  &  H.,  p.  99,  seems  very 
•  pertinent :  “  Is  it  to  be  said,  that  the  seller  had  an 
original  intent  to  defraud  the  buyer  of  his  money,  and 
was  therefore  guilty  of  larceny?  No,  will' be  the  im¬ 
mediate  answer  of  the  counsel  of  the  Commonwealth, 
and  there  is  no  danger  of  any  man’s  being  improperly 
convicted  of  larceny,  because  the  jury  are  to  decide 
whether  the  intention  was  felonious.  But  juries  have 
sometimes  their  passions  and  their  prejudices.  There 
are  times  when  the  public  mind  is  strongly  excited  and 
juries  are  hurried  away  by  the  common  feeling.  A  man 
is  thrown  into  a  tremendous  uncertainty,  who  has 
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nothing  to  trust  to  but  the  opinion  which  a  jury  may 
form  of  his  secret  intention ;  a  matter  of  which,  after 
all,  they  can  have  no  positive  or  certain  knowledge.’' 

Besides,  the  jury  in  this  case,  upon  three  counts, 
found  the  defendant  guilty  without  the  semblance  or 
shadow  of  evidence.  This  displays  such  a  rashness  or 
want  of  judgment  as  should  take  from  their  verdict 
upon  the  first  count  that  special  virtue  which  has  been 
claimed  for  it.  How  can  we  say  that  their  conclusions 
upon  the  first  count  are  unerring  when  they  so  palpably 
erred  upon  the  other  counts.  However  this  may  be 
there  does  not  appear  to  be  sufficient  evidence  in  the 
case  to  justify  the  jury  in  saying  that  such  intent  existed 
beyond  a  reasonable  doubt.  If  these  views  be  correct 
it  follows  that  the  Commonwealth  failed  at  the  threshold 
of  her  case. 

The  crime  charged  is  larceny  of  a  check  under  the 
statute,  which  is  as  follows  :  “  If  any  person  shall  steal 
any  draft  or  check,  &c.,  such  person  shall  be  deemed 
guilty  of  larceny.”  The  purpose  of  this  act  was  not  to 
create  a  new  species  of  crime,  but  to  make  that  property 
which  theretofore  had  not  been  property,  and  not  the 
subject  of  larceny.  What  the  term  “  steals”  and  “  lar¬ 
ceny”  may  mean,  must  be  determined  by  the  known 
principles  of  law. 

Actual  larceny  is  when  the  party  takes  the  goods  out 
of  the  possession  of  the  owner  or  his  bailee  invito  domino 
by  force  or  by  stealth  animo  furandi .  It  has  been  de¬ 
fined  to  be  “  the  felonious  taking  the  property  of  another 
without  his  consent  and  against  his  will  with  intent  to 
convert  it  to  the  use  of  the  taker.”  Its  elements  are 
therefore  a  trespass  in  taking  against  the  owner,  and  a 
felonious  intent  in  appropriating  the  property  of  another. 
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Constructive  larceny,  which  is  the  outgrowth  of  de¬ 
cisions,  is  where  the  taking  is  not  invito  domino ,  hut  with 
his  consent,  in  actual  larceny  nothing  hut  the  posses¬ 
sion  passes  to  the  thief ;  the  property  still  remains  in 
the  owner.  In  constructive  larceny  in  like  manner 
nothing  hut  possession  passes  to  the  taker  from  the 
owner.  If  the  property  in  the  thing  passed,  there  could 
he  no  larceny,  because  the  taking  being  with  the  con¬ 
sent  of  the  owner  is  not  unlawful;  and  the  right  of 
property  being  in  him  who  takes  from  the  first  moment 
of  possession,  and  thenceforth  the  animus  furandi — the 
appropriation  to  his  own  use  of  the  goods  of  another 
can  never  arise. 

In  constructive  larceny,  therefore,  the  great,  perhaps 
the  only  question  is,  what  did  the  owner  intend  to  give 
the  taker.  The  cases  which  establish  what  constructive 
larceny  may  be,  are  too  numerous  for  citation.  To 
ascertain  the  principles  which  they  affirm,  we  may 
classify  them  as  follows  : — 

1st.  Where  there  is  a  bare  charge  or  custody  given. 

2d.  Where  the  delivery  is  for  a  specific  purpose. 

3d.  Where  the  thing  given  is  intended  to  remain  in 
the  presence  of  the  owner. 

4th.  Where  the  goods  are  delivered  as  a  deposit,  as 
a  stake  upon  a  bet. 

It  is  clear  that  in  cases  under  these  heads  no  right  of 
property  could  pass.  Property  in  a  thing  means  abso¬ 
lute  dominion  over  it,  in  the  present  and  in  the  future. 
It  includes  actual  possession  with  the  right  of  posses¬ 
sion,  without  adverse  control,  and  without  accounta¬ 
bility.  The  right  of  property  means  the  right  to  exer¬ 
cise  dominion.  When  it  exists  without  possession,  lar¬ 
ceny  cannot  be  committed  against  it,  because  larceny  is 
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the  taking  from  the  possession.  In  all  cases  included 
in  the  above  classification,  and,  indeed,  in  all  cases  of 
constructive  larceny,  the  possession  never  passes  from 
the  owner,  and  therefore  not  only  the  right  of  property, 
but  the  possession  also  remains  in  the  owner ;  and  this 
preserves  to  him  property  or  dominion  which  may  be 
the  subject  of  larceny. 

Where  the  property  in  the  thing  is  intended  to  be 
transferred  to  the  identical  person  to  or  for  whom  the 
delivery  is  made,  it  does  in  no  case  amount  to  larceny, 
because  however  fraudulent  the  intent  may  be,  yet  there 
is  no  trespass  in  the  taking,  without  which  there  can  be 
no  larceny.  2  East  669. 

The  distinction  in  cases  of  this  description  seems  to 
be  that,  if  by  means  of  any  trick  or  artifice  the  owner 
of  property  is  induced  to  part  with  the  possession  only, 
still  meaning  to  retain  the  right  of  property,  the  taking 
by  such  means  will  amount  to  larceny;  but  if  the  owner 
part  with  not  only  the  possession  of  the  goods  but  the 
right  of  property  in  them  also,  the  offence  of  the  party 
obtaining  them  will  not  be  larceny,  but  the  offence  of 
obtaining  goods  by  false  pretences.  Russell  on  Crimes 
200. 

If  a  man  with  intent  to  steal  his  neighbor’s  goods  by 
fraud  induces  the  neighbor  to  deliver  them  to  him  under 
any  understanding  that  the  property  therein  is  to  pass, 
he  commits  not  this  crime ;  but,  if  with  like  intent,  he 
thus  fraudulently  obtains  leave  to  take  only  the  posses¬ 
sion,,  he  becomes  guilty  of  larceny,  because  his  intent  is 
to  appropriate  the  property  in  the  goods ;  while  the 
consent  fraudulently  obtained  covered  no  more  than  the 
custody.  1  Bishop,  Crim.  Law,  §  432.  When,  how¬ 
ever,  one  for  the  purposes  of  fraud,  makes  use  of  a  false 


% 


10 


token,  and  thus  pursuades  another  to  part  with  his  pro¬ 
perty,  he  is  indictable  for  the  cheat,  though  the  act  is 
not  larceny.  1  Bishop  Crim.  Law. 

This  seems  to  he  the  doctrine  of  all  the  text  writers. 
It  is  clearly  and  broadly  established  as  the  law  of  our 
State  by  the  Supreme  Court  in  Lewer  v .  The  Common¬ 
wealth,  15  S.  &  R.  98.  • 

It  is  therefore  of  vital  importance  to  understand  pre¬ 
cisely  how  the  defendant  received  and  held  the  check. 
He  had  before  this  transaction,  purchased  for  the  sink¬ 
ing  fund.  Upon  the  same  kind  of  bill  he  had  received 
the  same  kind  of  check.  Jones  says,  u  this  form  is  one 
we  use  in  making  out  all  sinking  fund  checks.  *  *  * 
Mr.  Yerkes  has  been  the  agent  for  selling  and  buying 
the  city  loans  for  some  years.  When  loan  is  wanted 
for  the  sinking  fund  the  course  is  to  authorize  the  broker 
to  purchase  so  much  loan.  Sometimes  I  would  tell  him 
that  we  would  soon  be  in  want  of  loan  for  the  sinking 
fund.  In  some  cases  the  loan  for  the  sinking  fund  was 
not  supplied  for  several  days  after  the  check  was  given. 
The  form  of  the  bills  was,  Charles  T.  Yerkes  sold  to 
Mr.  Marcer. 

Mr.  Scarborough  says,  “  the  stock  applied  to  the  sink¬ 
ing  fund  was  put  to  the  order  of  Joseph  F.  Marcer  by 
Mr.  Yerkes.”  It  would  appear  from  this,  that  in  the 
purchase  of  city  loan  for  the  sinking  fund,  the  City 
Treasurer  dealt  with  the  defendant  directly,  and  not 
through  him  with  the  persons  from  whom  the  loan  was 
bought.  The  bill  was  made  out  in  the  name  of  the  de¬ 
fendant,  not  only  for  the  loan,  but  also  for  the  commis¬ 
sions.  The  check  was  for  the  whole  amount.  It  was 
moreover,  paid  under  the  impression  that  the  loan  had 
been  purchased.  It  was,  therefore,  to  reimburse  him 


11 


for  the  money  expended  in  the  purchase.  It  is  not 
probable,  and  it  is  hardly  possible,  that  Jones  could  have 
given  him  the  check  with  any  idea  that  it  should  he 
passed  to  the  person  or  persons  from  whom  the  loan 
was  bought.  Besides  at  the  time  the  check  was  given 
Jones  knew  that  all  checks  of  like  character  which  had 
been  given  to  Yerkes  for  a  like  purpose,  had  been  drawn 
and  collected  by  him.  If  after  this,  any  doubt  could 
remain  as  to  Jones’  intention  when  he  gave  the  check, 
it  should  be  removed  by  his  testimony.  He  says,  “  the 
check  for  $33,048  50  was  drawn  in  order  that  Mr. 
Yerkes  might  draw  the  money  from  the  treasury  for  the 
payment  of  loans.  It  was  the  intention  in  giving  it  that 
he  should  draw  the  money.”  Nor  should  it  be  forgotten 
that  at  no  time  did  Jones  place  any  restriction  upon  the 
use  of  the  check,  or  in  any  way  direct  the  application 
of  the  proceeds.  When  a  check  payable  to  bearer  is 
thus  given,  the  natural  and  legal  presumption  is,  that  it 
is  for  the  receiver’s  use  and  benefit,  and  carries  with  it 
the  right  of  conversion.  What  special  right  or  reserva¬ 
tion  in  the  drawer,  or  disability  in  the  receiver,  passed 
with  this  check?  In  what  particular  was  the  defendant’s 
dominion  over  it  restricted  or  controlled  ?  It  has  been 
contended  that  it  was  given  for  the  purpose  of  paying 
persons  from  whom  the  loan  was  bought.  This  could 
not  be,  because  the  city  did  not  contract  with  those  per¬ 
sons  directly  or  indircetly.  They  could  have  no  claim 
against  the  city.  In  making  these  purchases,  Jones  had 
expressly  stipulated  that  the  seller  should  not  have  any 
reason  to  believe  he  was  dealing  with  the  city. 

If  this  was  otherwise,  it  is  enough  for  the  present 
case  that  there  is  no  evidence  from  which  it  may  be 
properly  inferred. 
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The  right  of  stoppage  in  transitu ,  which  the  Com¬ 
monwealth  argued  remained  in  the  city,  does  not  show 
that  property  in  the  check  did  not  pass.  On  the 
contrary,  it  proves  that  it  did.  This  right  could 
only  he  exercised  upon  the  ground  that  the  check 
was  given  in  pursuance  of  a  contract.  An  appeal  to 
this  right  always  evinces  that  property  in  the  thing  had 
passed  to  the  holder;  otherwise  there  would  he  no 
need  thus  to  reclaim  it.  If  these  views  he  sound,  it 
follows  that  not  only  possession,  hut  property  in  the 
check  passed  to  the  defendant. 

If  this  he  not  so,  under  which  of  the  classes  of  cases 
does  this  transaction  fall  ?  The  check  was  not  placed 
in  the  custody  or  charge  of  the  defendant.  It  was  not 
delivered  to  him  for  a  specific  purpose.  It  was  not 
given  to  remain  in  the  presence  of  the  city.  It  was  not 
a  deposit  as  a  stake. 

The  property  in  the  check,  therefore,  having  passed 
to  the  defendant,  no  matter  how  fraudulent  the  means 
whereby  he  obtained  it,  whatever  his  offence  may  he,  it 
is  not  larceny.  If  the  Commonwealth’s  case  he  reliable, 
it  comes  within  and  fits  exactly  the  terms  by  which 
false  pretences  are  defined  by  our  Act,  which  is  as 
follows : 

“  If  any  person  shall  by  any  false  pretence  obtain 
the  signature  of  any  person  to  any  written  instrument, 
or  shall  obtain  from  any  other  person  any  chattel,  mo¬ 
ney  or  other  security,  with  intent  to  cheat  and  defraud 
any  person  of  the  same,  every  such  offender  shall  be 
guilty  of  a  misdemeanor.” 

The  defendant  offered  to  show  that  upon  transactions 
similar  to  this,  with  the  knowledge  and  consent  of  the 
agent  of  the  city,  bills  were  made  out  and  checks  given 
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to  him  before  the  loan  was  bought.  This  evidence 
tended  to  show  the  nature  of  the  business,  and  the  in¬ 
terpretation  which  both  parties  may  have  been  supposed 
to  have  placed  upon  it.  It  furthermore  tended  to  take 
away  or  explain  what  otherwise  would  be  a  fraudulent 
misrepresentation.  For  these  reasons  the  testimony 
should  have  been  received. 

Under  the  case  as  presented  by  the  Commonwealth, 
there  was  perhaps  nothing  left  for  the  Judge  but  to  charge 
as  he  did.  It  was  the  only  way  in  which  the  question  of 
law  could  be  reserved.  But  if,  as  we  have  endeavored 
to  show,  the  law  is,  that  no  larceny  exists  when  the 
property  passes,  the  distinctions  which  arise  between 
mere  possession  and  property  should  have  been  pre¬ 
sented  to  the  jury. 

It  is  not  obvious  that  the  jury  had  a  right  to  consider 
the  fact  of  the  large  indebtedness  of  Mr.  Yerkes  to  the 
city  in  determining  his  intent  or  motive.  Undoubtedly, 
whatever  may  be  an  inducement  or  temptation  to  the 
commission  of  an  offence  may  be  given  in  evidence  as 
indicating  the  motive  or  intent.  Therefore,  where  a 
crime  is  committed  for  the  possession  of  money,  as  in 
Winnemore’s  case,  the  necessities  of  the  person  charged 
for  money  would  be  proper  subjects  of  consideration; 
or  where  a  debtor  is  charged  with  the  homicide  of  a 
creditor,  as  in  Webster’s  case,  the  necessities  of  the 
debtor  and  the  relentless  and  persistent  pursuit  of  the 
creditor  may  be  given  in  evidence.  But  there  was  no 
evidence  that  the  city  had  demanded,  or  was  about  to 
demand  the  money  due  by  the  defendant.  How  can 
the  fact  that  a  man  owes  another  a  large  amount  of  mo¬ 
ney  establish,  or  tend  to  establish  the  motive  or  intent 
to  cheat  him  in  a  subsequent  transaction?  Besides, 
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the  Act  of  Assembly  makes  this  very  indebtedness  a 
crime.  It  arose  from  a  loan  of  the  city  funds,  which  in 
express  terms  is  declared  to  he  a  crime.  To  permit 
this  indebtedness  to  enter  into  the  deliberations  of  the 
jury,  either  by  evidence  or  argument,  or  otherwise,  was 
to  attempt  to  establish  one  crime  by  proof  of  another, 
and  was  therefore  irregular  and  vicious. 

There  was  no  evidence  to  sustain  the  2d,  3d  and  4th 
counts,  and  yet  the  jury  convicted  upon  them.  What 
reliance,  then,  can  be  placed  upon  their  finding  upon 
the  first  count  ?  If  they  thus  trifled  with  the  rights  of 
the  defendant  upon  the  other  three  counts,  the  inference 
is  irresistible  that  they  may  have  so  acted  in  regard  to 
the  first  count. 

When  there  is  no  evidence  to  sustain  a  count  not  de¬ 
fective,  a  due  regard  to  the  rights  of  the  defendant 
would  require  that  it  should  be  withdrawn.  The  mere 
fact  of  its  submission  to  the  jury  may  affect  their  minds 
in  the  consideration  of  the  counts  upon  which  evidence 
has  been  offered. 

In  a  matter  of  so  much  importance  to  the  public  and 
to  the  defendant,  it  is  a  source  of  painful  regret  that 
there  should  be  any  difference  of  opinion.  I  have  been 
anxious  to  test  my  own  views  by  the  closest  scrutiny. 
They  still  remain  my  firm  and  conscientious  opinions ; 
and  however  unsatisfactory  they  may  be  to  others,  I 
cannot  hesitate  to  pronounce  them.  They  satisfy  me 
that  the  defendant  was  not  convicted  “  according  to 
law,”  and  that  therefore  the  rule  for  a  new  trial 
should  be  made  absolute. 
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OPINION  BY  HON.  JAS.  R.  LUDLOW,  J. 

I  am  obliged  to  dissent  from  the  judgment  of  the 
majority  of  the  Court.  Under  the  evidence  in  this 
case,  I  am  of  the  opinion,  that  if  a  crime  was  com¬ 
mitted,  it  was  not  that  known  as  larceny. 

Yerkes  was  employed  by  the  city  to  purchase  its 
securities  for  the  sinking  fund,  and  it  is  admitted,  that 
for  a  very  good  reason,  he  was  not  to  be  known  in  the 
market  as  the  agent  of  the  city. 

No  special  order  was  given  to  buy  at  any  particular 
time,  but  from  time  to  time,  as  the  exigencies  of  the 
case  might  require,  he  purchased,  and  in  this  way  the 
value  of  the  city  securities  was  kept  at  par. 

The  vendors  of  the  city  loan  knew  only  Yerkes,  and 
while  it  is  true  that  the  city  might  be  held  responsible, 
when  discovered  to  be  the  principal  in  the  transaction, 
it  is  equally  the  law,  that  the  vendor  had  the  right  to 
hold  the  agent  and  the  agent  alone  responsible. 

It  is,  moreover,  a  fact,  that  Yerkes  had,  as  an  inde¬ 
pendent  transaction,  bought  large  quantities  of  city  loan 
for  some  purpose ;  it  is  not  an  answer  to  this  statement, 
so  far  as  it  bears  upon  this  transaction,  to  declare,  that 
Yerkes  had  also  sold  larger  quantities  of  city  securities, 
for  taking  into  consideration  the  fact  that  the  defendant 
was  an  active  broker,  engaged  in  buying  and  selling  city 
loan  in  large  quantities,  it  is  impossible,  from  the  evi¬ 
dence,  to  come  to  the  conclusion,  either  that  Yerkes  did 
not  intend  shortly  to  deliver  the  loan,  or  that  Jones,  the 
chief  clerk,  or  the  City  Treasurer,  did  not  intend  to 
part,  not  only  with  the  possession,  but  also,  and  abso¬ 
lutely,  with  the  property  in  the  check,  and  the  money 
represented  by  it,  when  by  the  evidence  in  the  cause, 
Yerkes  presented  a  bill  for  loan  bought  by  him  for  the 
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city ;  or  in  other  words,  it  is  to  my  mind  quite  impos¬ 
sible,  from  the  evidence,  to  believe  that  Yerkes  intended, 
by  trick  or  otherwise,  simply  to  steal  the  money.  If 
he  did  not,  the  crime,  if  any,  was  not  larceny.  In  a 
moral  point  of  view  it  may  he  very  wrong  for  a  broker 
to  depend  upon  a  future  contingency  to  deliver  stock  or 
city  loan ;  hut  unless  at  the  time  this  defendant  received 
this  check,  he  intended  to  play  a  fraudulent  trick  upon 
the  City  Treasurer,  the  offence,  even  according  to  the 
views  of  the  majority  of  the  Court,  as  I  understand 
them,  would  not  he  larceny ;  that  is,  a  felonious  taking, 
by  a  trick,  of  the  check,  with  a  formed  intent  then  and 
there,  at  that  time,  to  appropriate  the  money  and  de¬ 
liver  the  loan.  In  my  judgment,  the  doctrine  now 
announced  by  a  majority  of  the  Court,  extends  the 
crime  of  constructive  larceny  to  such  limits,  that  any 
business  man  who  engages  in  extensive  and  perfectly 
legitimate  transactions,  may,  before  he  knows  it,  by  a 
sudden  panic  in  the  market  become  a  felon. 

When  a  principle  is  asserted  which  establishes  such 
a  precedent,  and  may  lead  to  such  results,  to  say  the 
least  of  it,  it  is  startling. 

If  the  crime  charged  had  been  that  of  a  conspiracy, 
or  receiving  a  loan  of  public  money,  or  possibly  obtain¬ 
ing  money  under  false  pretences,  a  much  more  serious 
question  might  have  been  presented  for  our  considera¬ 
tion  :  as  it  is,  upon  the  law  and  the  facts  in  evidence,  I 
cannot  call  this  case  one  of  larceny,  and  therefore  I 
respectfully  dissent  from  this  judgment. 

In  addition  to  what  has  been  said,  I  also  endorse  the 
views  of  my  brother  Finletter,  whose  opinion  has  so  far 
explained  the  law  and  the  facts,  as  to  render  any  further 
discussion  of  the  subject  unnecessary. 


